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Plaintiff-Appellant Aileen l\/lurphy was a parti'oipant in the Deloltte & Touche
Group Insurance Plan (“the Plan ), an insurance plan governed by the Employee :
| Retlrement Income Secunty Act (“ERISA”). Metropohtan ere Insurance Company
'(“MetL1fe”) both 1nsured and admrmstered the Plan thus it operated under an 1nherent

dual role conﬂrct of 1nterest see Webe1 V. GE Group Llfe Assurance Co 541 F 3d 1002 |

lOll (lOth Crr ’7008) Wh1le a partrcrpant in the Plan Ms Murphy ﬁled a clalm for
long—tenn dlsablhty beneﬂts Wluch MetLlfe ultnnately denled
' Ms Murphy then souOht Jud1c1al rev1ew of MetLlfe ] dec1810n pursuant to 29

U S. C § ll32(a)(1)(B) and all partles agreed to proceed before a maglstrate Judge Soon

o after ﬁlmg her actlon Ms Murphy moved for dlscovery regardmg MetLlfe s dual role '

conﬂlct of rnterest The maolstrate judge demed Ms Murphy s dlscovery request

because the conﬂ1ct of 1nterest was apparent on the face of the admrrnstratlve record

RN

Wthh rendered dlscovery on that 1ssue unnecessary Then upon recelvrng mouons for | s o

summary Judgment from both 31des the maglstrate Judge granted summary Judgment m.

favor of the Plan and MetL1fe .

On appeal Ms. Murphy challenges the 1naglstrate Judge 'S derual of her d1scovery S .

request and 1ts grant of summary Judgment for the defendants Exercrsmg Jurxsdrctlon :
pursuant to 28 U.S. C. § 1291, we VACATE the maglstrate Judge s d1scovery and
summary Judgment orders and REMAND for further proceedmgs con31stent Wlth tlus

opinion.
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_ BACKGROUND

Ms. Murphy worked as a Tax Firm Director for Deloitte & Touche. Her position

. entailed travel, significant _interaetion and coordination with others, negotiations with the

Internal Re’Venne Servi_ee and cl_ients, advising clients on complex matters, preparation of

vproposals and leadmg chent meetmgs

Whﬂe at Delortte & Touche Ms Murphy partlcrpated n the Plan whlch was

) govemed by ERISA and provrded long-tenn d1sab111ty beneﬁts for plan partlcrpants AII :
.partles agree that to recelve long-term drsabrhty beneﬁts Ms Murphy had to satisfy the S

.Plan s deﬁnltlon of “Total Drsablhty or “Totally Dlsabled” e

[D}ue to an 1n1ury or Slckness you
1. are completely and contmuously unable to perform each of the
A matenal duties of - your regular job; and '

2. require the regular care and attendance of a Doctor Sl -
However after the ﬁrst 24 months of benefit payments you must also be _:
"completely unable to perfonn the duties of any gamful work or service for _

" which you are reasonably qualified takmg 1nto consrdera’non your trammg, SR
educatlon expenence and past earmngs L

(Aplt App v 2 at 152 ) The Plan requ1res that the clalrnant furmsh “[w]rltten proof of a

'clarm” that “descrrbe[s] the event the nature and the extent of the cause for whrch a

claim is made.” (Id at 157. ) To recerve drsablhty beneﬁts the furnished proof must “be

v sat1sfactory to the Plan and the PIan reserves the right to have the claunant examined by

doctors of its ch01ce. (@)

In August 2006, Ms. Murphy first submitted a claim for long-term disability

~ benefits under the Plan. Her primary care physician, Dr. Frances Chavez, provided Ms.

Murphy with two letters supporting her disability claim. In a June 2006 Ietter, Dr.
] _
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Chavez diagnosed Ms. Murphy Wi{h_“ataxic gait"’ and “blurred vision” and deseribed her
symptoms to include “loss of palance, parasdlesias, difficulty with speech, malaise,
memory loss, [and] _blurryvvision'._."’v (ld_ at 344.) Dr Chavez also deSeﬁbed Ms. Murphy |
..as “unable to eoxnmunicate cleaﬂy_”_ and stzng.gling. to recall and focus with nnmbers.

In a subsequent Ietter dated August 2006 Dr. Chavez rev1sed her d1agnos1s but

- . ,. exphcrdy restated her conclus1on that Ms:. Murphy could not perform any aspect of [her]

_}Ob dutles ” (_ at 393 ) Dr Chavez now dlagnosed Ms. Murphy as suffermg from
: V “[l]umbar spma] sten051s and “[m]emory [d]1sturbance ”? (__ at392. ) She descnbed hep |
- symptoms to mclude “back pam leg pam extreme fangue balance [and] vision B R
- ‘problems as Well as memory problems greatly dlmlmshed focus and attentlon and
| adversely affected cogmtlve dlsablh'aes (__) Dr Chavez noted that she had prescnbed -
o | .' .Ms Murphy Oxycontm and that her “back [and] leo paln [were] currently respondmg to i
. | [the] pamklﬂers » (Id at 392 93. ) | |
e Ms Murphy also submltted reports ietters or notes from a psychxatnst Dr.
- Mustafa Zlyalan a neu:rologlst Dr Ehzabeth Lakmd and an orthopedlc surgeon Dr.
Claude Gehnas Dr Z1yalan noted that Ms Murphy had been hosp1tahzed in 2005 for
suicidal ideation and chagnosed w1th Maj or Depresswe Disorder and Panic Dlsorder but
descnbes her depression as recurrent in full remission.” Id. at 391, Dr. Lakmd
explained that Ms. Murphy suffered from a “lmnbar spine disease,” but that Ms. Murphy
- was ;‘now on pain‘ medications With good benefit.” Id. at 396. Dr. Lakjnd also noted that

in Jnne72006 Ms. Murphy had undergone a cranial MR, an EEG, and a Brain SPECT
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-and each produced nonnal results buta cerv1cal MRI raised some concerns with her
_spinal discs. Flnally, Dr. Gelinas also dlagnosed Ms. Murphy as suffermg from
- “[jJunctional stenosxs and degenerative disc disease in her spme and he described her as.

| suffenng from antalglc gait that s1gmﬁcantly lnmted her range of motion (_ at 407 )

) Despite this information MetLife demed Ms Murphy S claun in September

_2006 It “found no ehmcal evrdence to substantiate [the] restrictrons and lnnitatrons
| "vdesicnbed by Dr Chayez and “no Ob_l ective chmcal ev1dence or documentatlon to support :
- [Ms Murphy s} sub_} ective complamts ? (Id at 349 50 ) MetLife noted that Ms Murphy: .
: 1nformed 1t over the phone that Oxycontm controlled her pam she no longer used a
.walker and she had left her _]Ob because cognmve problems 1mpalred her perfonnanee
| MetLife ﬁirther noted that Ms Murphy s EEG produced normal results she declmed to.
: have surgery to acldress her back pam and she farled fo have follow-up tests to rule out |

an otologic cause as the source of some of her problems Whlch an Ear Nose and Throat v -

documentation to substantiate restnctions and hnntations or a level of nnpairment of suoh |
seventy” that Ms Murphy was preclude[d] from performmg [her] sedentary JOb ?
(Id. at 350 ) .

Ms. Mmphy appealed MetLife’s' deeision and suppiernentedthe administrative

record with a variety of infonnation._ Dr. Chavez provided additional information

confirming Ms Murphy’s disability, and she expanded her diagnosis to include ataxic
gait, blurred vision, lumbar spinal stenoss, memory disturbanee;Maj or Depressive
Disorder, and Anxiety Disorder. She also submitted documentation that in October 2006

5
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she had a sulcidal ideation, was admitted to the hospital vvhere she remained for one week

and was diagnosed 'wi‘th Major Depressive Disorderf,v though she appears not to have

- obtained follovv-up. »psychiatric evaluations_despite encouragerneht from Dr.. Chavez to do

- . T . A - _ 3

B Addrtronally, a chmcal neuropsychologlst Dr Stephen Chrlulh provrded an
evaluatron from September 2006 in whrch he found Ms Murphy 8 current rntellectual :
functlon srgmﬁcantly above average ” (Id at 322 ) He explalned that “[t]here may ‘

bbe some drsruptlon of [Ms Murphy s] attent1on skﬂls but he also noted that even in the

, ., attentlon testmg, Ms Murphy performed some of the more challengmg task [&]

'better than some srmple attentron tasks » whrch he felt “may be related to anx1ety” -

v _dragnosm consrstent wrth the results of her personahty tests (___ at 323 J Ultrmately,
however Dr Chllulh concluded that “[t]he results of neuropsychologlcal testmg are |

'i :negauve for evrderrce of bram dysfunctron wrth measures of hrgher‘ cortrcal functrons B

”often berng rn the hlgh average to supenor range @d_) _

A separate neurologlst Dr erham Weng, also concluded that Ms Murphy s
" mental status appears to be ﬂurdly mtact though he expressed concern that Ms "
.Murphy may suffer from depressron and anxrety and that her combmatron of medrcatrons '
' may nnpact her cogmtxve functron (Id at 325 ) e

Methfe revrewed Ms Murphy S addmonal matenals but agam demed her claim. It‘
enhsted two mdependent physicians to review Ms. Murphy s claim—a neurologrst Dr
.vBruce LeForce, and a neuropsychologrst Dr. Carol Walker Both 1ndependent physrcrans

reviewed Ms. Murphy s file and concluded that her records drd not support her claim for
6 ' |



l
l

, Case: 09-2028 Document: 01018491757  Date Filed: 09/0§/2910 Page: 7

~ disability, though nelther personally examined Ms. Murphy The mdependent physicians

acknowledged Ms. Murphy S physrcal injury to her spme but noted that her phys1cal pain
was controlled by her medication. As to Ms. Murphy $ clalms of cogmtrve 1mpa1nnent

the mdependent physrclans concluded that Dr. Chﬂulh s and Dr Weng S evaluatlons d1d

~ not support Ms Murphy s clalms of cogmtrve 1rnpa1rment Moreover Dr. Walker spoke -

| wrth Dr. Chavez by phone in March 2007 and Dr Chavez then 1nd1cated that Ms

3 (51

Murphy cogmtron appears clear and there are no srgns she is over-medmated > (ld at .

..234) As to Ms Murphy ] depressron and anx1ety, Dr Walker explamed that Dr Zryalan
o had prev1ously dragnosed Ms Murphy s depress1on as 1n full rermssron and that whr]e
Ms. Murphy had been subsequently hospltahzed for sulcrdal 1deatron her fallure to o
» follow-up w1th a psych1atrrst left uncertamtles as 0 the ongomg senousness of the ‘.
" | 4 depressmn and anx1ety Ms Murphy suffered (__) | |
| Ms Murphy subsequently ﬁled thrs actxon in federal court seeklng a revrevy lof Eh
5 'Metere s decrslon and both pames consented to proceed before a magrstrate Judge Ms o f‘g "
Mufphy mltrally sought drscovery, whlch it descnhes as hmrted to Metere s dual ro}e | : s

conﬂrct as admrmstrator and payor of the Plan but the maglstrate Judge demed the AR

drscovery request The magrstrate judge then granted MetL1fe and the Plan S motlon for
summaryjudgment Ms. Murphy now appeals those orders -

DISCUSSION
I Discovery

We first address Ms. Murphy’s claim that the district court erred in denying her

request for discovery related to MetLife’s dual role conflict of interest.  She argues that
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the Supreme Court’s rec‘ent decision in Metropolitan Life Insurance Co. v. Glenn, 554
U.S. 105 128 S.Ct. 2343 (2008) changed the legal landscape for dlscovery in ERISA
cases 1nvolvmg dual role conflicts of 1nterest and the drstnct cou.rt failed to apply th1s

new approach We revrew de novo whether the dxstnct court employed the correct legal B

standard for dlscovery See Ne1be1 ger v Fed Ex Ground Package Svs Inc 566 F. 3d
11841 189 (IOth C1r 2009) (relteratmg the general proposmon that we review de novo

: whether the dlstnct court apphed the proper legal standard at lssue) Although we

o dlsagree wrth Ms Murphy s proposrtlon that Glenn changed our standard for dlscovery, TR

- we believe the lack of clanty in our case law on this issue and the Glenn decision suggest :

- we should clanfy the appropnate standard for dlscovery related toa dual role conﬂlct of :_ o |

1nterest» ‘

A Supplementatnon of the Admmlstratlve Record Generally

In a;n ERISA case where as here the plan glves the admlmstrator or ﬁdu01ary 5. Ayt

. __drscretronary authonty to determme ehg1b1hty for beneﬁts or to construe the terms of the L e

- plan we rev:ew the adm1mstrator 8 decrs1on for an abnse of drscretton Holcomb V. |
i v_ Unum Life Ins Co of Am 578 F. 3d 1187 1192 (lOth C]I' 2009) (quotmg Fought V.

- Unum Life Ins Co. of Am., 379 F.3d 997 1002-03 (10th Clr 2004) abrogated on other

srounds by Glenn 128 S. Ct at t2351); see also Weber 541 F. 3d 21010 0.10 (describing

‘terms ° arbxtrary and_ capncrous >and ¢ abuse of drscretlon as mterchangeable in this
context). Our cases, however have failed to provide clear guidance to the district court
regardmg the approprrate standard for resolvmg dlscovery requests in these types of

cases. See Kohut v. Hartford Life and Accident Ins. Co - F Supp 2d ---, 2008 WL
8
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5246163, %12 (D. Colo. Dec. 16; 2008) (describing our case law as exhibiting “ju-dicial :
sohizophrenia’*). | |

As a starting pomt‘ we have. frequently, conszstently, and unequwocally rezterated
that, “‘in revxewmg a plan adnnmstrator s dec131on under the arbitrary and capricious
standard the federal cour‘cs are 11m1ted to the admmlstratwe record "7 Weber, 541 F3d at |

- 1011 (quotmg Fought 379 F 3d at 1003) see also, €.g. Holcomb 578 F 3d at 1192 (10th

Cir. 2009) (c1t1ng E ought, 379 F 3d at 1003) ought 379 F 3d at 1003 (cmng Hall V.

 Unum L1fe Ins Co ofAm 300 F. 3d 1197 1201 (IOth Clr 2002)) Hall 300 F. 3d at

-~ 1201 (cmng Sandoval v, Aetna Llfe & Cas Ins Co., 967 F 2d 377 380-81 (IOth C1r

' 1992), and Woolsev V. Manon Labs 934 F 2d 1452 1460 (IOth C1r 1991)) Sandoval

i 967 F. 2d at 380 (citing out~of—c1rcu1t cases), oolsey 934 F 2d at 1460 (citing out-of—
- cxrcult cases) Because we genelally resmct dlstrlct courts review of an adnnmstrator S
- dec1s1on to the admlmstratwe record and becauseFederal Rﬁle of C1V11 Procedure . : .

.26(b)(1) perrmts dlscovery only where it ¢ appeaxs reasonably calculated to lead to the
dlqcovery of adrmssﬂ)le ev1dence extra—record dlscovery would generally seem |
_1nappro§nate | | | .

' Howevef even as we have told .dIStl’lC'[ courts to lumt thelr analy31s to the
- adlmmstratwe record, ‘we ha\_re also 1nstrocted the d1str1ct courts to assess the effect ofa :
dual role conflict of in’ceresf in a manner that seems incompatibie With a flat prohibition
on exﬁa-record discovery and supplementation. If an administrafor operates under a duel
role conﬂ.ict'of i.nterest,'the distri.ot court must always weigh the conflict of interest in its

abuse of discretion analysis, but it must allocate the conflict more or less weight

9
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depending on its eeriousness.l See Weber, 541 F.Sd at 1010. But, without discovery, a
claimant may not have ‘access to the infonnationnecessary to establish the seriousness of
the conflict. Sunrlarly, the admlmstrator may not be fully able to rebut a claim of conﬂrct
by showmg that 1t “has taken active steps to reduce potentral bias and to promote
accuracy, for example by Wallmg off clalms admrmstrators from those mterested n ﬁrm
- ﬁnanceb ” Glenn 128 S Ct at 2351. And rf the dlsmct court cannot consrder material

; beyond the admrmstra’uve record it may not be able to fulﬁll its JudICI al task of allocatmg' o
the proper welcrht to the conﬂlct of mterestv If the admlmsrratxve record does not

- spemﬁcaliy address‘th‘ese issues and 1f we ﬂatly prohrbrted the consideration and

"+ 1In 2008, the Supreme Court clarified that the presence of a dual role conflict does not
alter the level of deference accorded an admlmstrator s decision, and instead we must

~ weigh the conflict “as a factor in determining whether there is an abuse of discretion,”
according it more or less weight depending on its seriousness. Glenn, 128 S.Ct. 2350-52
(quotation omitted). Prior to Glenn, we described our approach to dual role conflicts as .
““a sliding scale approach where the reviewing court will always apply an arbitrary and ~ -
~ capricious standard, but [will] decrease the level of deference given . . . in proportion to
the seriousness of the conflict.”” Weber, 541 F.3d at 1010 (quoting Flinders v. :
Workforce Stabilization Plan of Phillips Petroleum Co:, 491 F.3d 1180, 1190 (10th Cir.

~2007), abrogated on other grounds by Glenn, 128 S.Ct. at 2351) (further quotation

- omitted). Because we emphasized that we “will always apply an arbitrary and capncmus
standard” of review even where dual role conflicts exist, we have interpreted our pre-
Glenn approach as consistent with Glenn. Weber, 541 F.3d at 1010-11 (quotation
omitted) (describing the two approaches as mirroring each other). However, because we
have occasionally used the phrase “dial back our deference” to describe our analysis in
cases of dual role conflicts, see id. at 1010, we pause to emphasize that this language
means only that we will weigh the conflict of interest as a factor in our abuse of
discretion analysis, and we will weigh it more or less heavily depending on the
seriousness of the conflict, see id. at 1011 (“[W]e still employ the arbitrary and capricious
standard, but we will weigh [an administrator’s] conflict of interest as a factor in
determining the lawfulness of the benefits denial.”).

10
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d1scovery of information out31de the administrative record, the district court may not be

able to make a fully informed analy51s that properly weli ghs the conflict of interest. >
This seeming tensmn in our case law, however, natorally resolves itself if we

recall the origins of ouri language that‘. speoks ln ten.ns. of a flat fole against a district

" court’s conslderation ‘of extre-record information Our first two cases to adopt this -

o _restrlction from other c1rcu1ts were Woolsey v Manon Laboratones 934 F. 2d 1452

- 1460 (lOth ClI' 1991) (c1t1ng Per.rv V. Snnphcmf Engmeermg 900 F 2d 963, 966 (6th Cir.

1990) and Vohva A Seafare1s Pensmn Plan 858 F 2d 195 196 (4th Cir. 1988)) and

Sandoval V. Aetna Llfe & Casualtv Insurance Co 967 F. 2d 377 380 81 (IOth Cll’ 1992)_

- (c1t1ng gy 900 F 2d at 967 and Vollva 858 F 2d at 196) In both Sandoval and

| Woolsey, we artlculated the rule agarnst extra—record supplementatmn in the context of

s rejectmg a clannant S efforts to supplement the record w1th substantrve ev1dence of hlS

) , ehglbxhty for beneﬁts such as addltlonal ev1dence of dlsahlhtyﬁ See Sandoval 967 F 2d T

at 380 81 (re3 ectmg dlStI‘lCt court s consrderatlon of psychologlcalu evaluatxons not

submltted to the plan admmrstrator and explammg that [1]n effect a curtain falls when

the f duciary completes lts rev1ew and for QUI poses of detennmmg if substantial

 evidence suopoxted the decmon the dlstnct court must evaluate the record as it 'was at

the t1me of the dec1sron ”) (empha31s added) oolsey 934 F. 2d at 1460 (statmg in the

% To the extent these materials are not contained in the record, both the administrator and
the plan participant will suffer an inability to present evidence related to the conflict.
. However, the administrator has better access to information regarding the steps it has

~ taken and could include these materials in the administrative record if it so chooses. So

~ the greater prejudme of prohlbltlng extra- record drscovery falls on the claimant.

1,1 :



|

context of dlscussmg the substantive evidence that suppofced an adm1n1strator s demsxon
concerning the dlsbursement of beneﬁts that, “[i]n determining whether the de<:1s1on was
suppofced by substant1al evidence, we consider only the facts before the Adnnmstrators at
the time of their dec131on”)

' In this com'exf a g‘enerelﬂpfohibition on ’ei:traé‘fe.c'oﬁ supplelnenfetion makes

sense. Both a plan pammpant and an adm1mstrator have a fa1r opportumty to mclude in.

the record matenals related to the partlmpant’s eh glblhty for beneﬁts Because the

admmlstl ator must base 1ts de01s1on on the materxals mcluded m the adlmmstratlve

| record, a dlstnct court would have no Jusuﬁcatlon for concludlng that an administrator' _

abused 1ts dlscretlon by fa1hng to con51der matenals never sub1mtted to it for mclusmn in 1

' the adm1mstrat1ve record See Sandoval 967 E. 2d at 381 (“If a plan part1c1pant faxls to

bring ewdence to the attentlon of the admmlstrator the part101pant cannot complam of the - o

‘ part:cxpant 1s not entltled to a second chance to prove hIS dlsablhty 4 Id

? An administrator, however, may be found to have abused its discretion where it refuses

to consider materials submitted for its review by the plan participant. Cf. Nance v. Sun
Life Assurance Co. of Canada, 294 F.3d 1263, 1269 (10th Cir. 2002) (rejecting
claimant’s argument that a district court should consider substantive evidence of his
disability submitted after administrator had issued its final denial of benefits because
claimant had not shown the administrator acted in arbitrary and capricious manner by
declining to reopen the claim based on claimant’s additional submissions).

* Even in ERISA cases where we review the administrator’s decision de novo, as for
example where the plan does not vest discretion in the administrator to interpret the plan,
we have “emphasize[d] that ERISA policy strongly disfavors expanding the record
beyond that which was available to the plan administrator” and “[sJupplemental evidence
should not be used to take a second bite at the apple, but only when necessary to enable
the court to understand and evaluate the decision under review.” Jewell v. Life Ins. Co.

12
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Other policy concerns also support a general rule against supplementation of the
record on the merits issue of disability. In particular, Congress designed ERISA “to. |
provide a method for workers and beneficiaries to resolve disputes over benefits

vlnexpensrvely and expedltxously Id at 380 (quotation ormtted} Allowmg the district:

 court to go beyond 1ts hmlted scope of revrew and cons1der extra-reeord materrals would -

undermme thJs goal and both prolong the demsronmakmg process and mj ect greater
; uncertamty mto that process See id.

A}though we have frequently used broad language to descrtbe our restnetlon on

o extra—record dlscovery and supplementatton the breadth of that Ianguage can be

mlsleadlng, at least to some degree In fact m Sandoval we dld not use the absolutlst

o language that we have sh1fted towards in some later cases See 1d (statmg that “the

- dlstnct court generally may consrder only matenals eontalned m the adm1mstrat1ve :
record) (emphasw added) Whlle oolsey used more absolute Ianguage as stated

Oprewously, it used that Ianouage in the context of addressmg a dlstnct court’s

l con51derat10n of substantlve ev1dence of ehglblhty not mcluded in the record 934 F. 2d -

Cat 1460 And like both oolsey and Sandoval most of our subsequent cases have
employed this restrlctl on w1th respect to substantrve ev1dence of ehglblltty, or sunply '

rexterated the restnctlon n rote fonn w1thout substantwe dlscussmn of its scope See, |

of N. Am,, 508 F.3d 1303,1309 (10th Cir. 2007). Thus, even under de novo review, a

- party still cannot supplement the record with substantive evidence of disability absent a
showing that the evidence (1) is necessary, (2) could not have been presented to the
administrator at the time it made its decision, (3) is not cumulative or repetitive and (4) is
not “‘simply better evidence than the claimant mustered for the claim review.” Id.
(guotmg Hall, 300 F.3d at 1203) (further quotation omltted) ‘

13
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e.g., Holcomb; 578 F .3d at 1 1.92 (recit:iné general proposition that a court’s review is
limited to the administrative record without ﬁlrther comment);‘ Weber 541 F.3d at 1008
n.7, 1011 (refusmg to cons1der extra—record matenals offered to prove substantlve
e1101b111ty for beneﬁts) thders 491 F 3d at 1190 91 (explarnmg that district couﬁ could '
review reasonableness only of ratlonale for denymg clann that 18 asserted in the

admlmstratlve record because the restnctmn on rev1ew of extra-record materlals also

o prevents an ad1n1mstrator from submlttlng extra—record matenais or theones) Adamson

v Unum ere Ins. Co ofAm 455 F 3d 1209 1212 14 (lOth C1r 2006) (noting court s

' hnntatron to the record under abuse of drscrenon rev1ew w1thout further comment)

o Galtherv Acma L1fe Ins Co 388 F 3d 759 767 68 (lOth C1r 2004) (same) Alhsonv ‘_

" Unum Life Ins Co of Am 381 F. 3d 1015 1021 (10th C1r 2004) (same) 1n1ey V.

| ‘:‘ ‘Hewlett—Packard Co Emnlovee Beneﬁts Org Income Prot Plan 379 F. 3d 1168 1176

b ( IOth C1r 2004) (same) Nance 294 F. 3d at 1269 (rejectmg clalmant s argument that

dlstrrct court should consrder substantlve evrdence of hlS dlsablhty submrtted after

L admmlstrator had 1ssued rts ﬁnal dec1sron) Hall 300 F 3d at 1201 (same) Krmber V.

.' Th10k01 Corp 196 F-3d 1092 1098 (10th Cn‘ 1999) (same), Chambers V. Famllv HeaI h‘

Plan Cor;g 100 F. 3d 818 824 (IOth Cir. 1996) (holdmg that Sandoval prevents review of :
substantlve extra—record ev1dence regardmg claimant’s el1g1b111ty for beneﬁts and

declmrng to address _Whether procedural irregularities affect a drstrlct court’s scope of

review).

~ Specifically, the broad language prohibiting extra-record discovery is potentially -
misleading in cases involving a dual role conflict of interests or procedural irregularities_.
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In fact, some of our cases contemplate the possibility that a district court may permit

extra—record drscovery related toa dual ro]e conflict of interest. In Wolberg v. AT&T

Broadband Pensron Plan, 123 Ped App. 840 (IOth C1r 2005) (unpubhshed) the plan

partrcrpant argued that the plan admrmstrator had a standard conﬂrct of i 1nterest Wthh

meant that the plan part1c1pant bore the burden to prove the conﬂrct existed and

_ jeopardized the admrmstrator 8 decrsronrnakrng process Id at 845 Although we
| rerteraied the general prrncrple that [1]n ERISA cases [our] review is confined to the '

_ admrmstratlve record rd at 844- 45 we exphcr‘dy cntrcrzed the plan participant for

farhng to seek drscovery that could have proven the senousness of the conflict of 1nterest o

Id. at 846 n 3 Because we would not have crrtlcrzed the plan part1c1pant for farlrng to o

) seek drscovery on the conﬂlct of 1nterest rf dlscovery and supplementatron of the record |

on that 1ssue were never avarlable we necessanly nnphed that at least in some

. crrcumstances drscovery related to a conﬂrct of 1nterest rnay be avarlable Cf Weber

of course, 'dnpnblished orders and jndérnents do not establish binding precedent in our |

circuit, but they may occasionally be referenced for illustrative purposes.

® In Fought v. Unum Life Insurance Co. of America, the magistrate judge denieda
claimant’s request for discovery “into the extent of [the administrator’s dual-role] conflict
of interest.” 379 F.3d at 1001. Although we noted the general restriction on extra-record
discovery and supplementatron see id. at1003, and also noted that the plan administrator
had “persistently resisted discovery as to the extent of that conflict,” id. at 1007, we never
explicitly addressed whether the denial of the claimant’s discovery request was
appropriate or the standard for addressing such a discovery request, see id. at 1014
(concluding only that the drstnct court erred in upholdmg the admmrstrator s decrsron as
reasonabie) : :

Srmrlarly, other cases rehed on by MetLife and the Plan, e.g., Spencer v. Arkansas
Blue Cross & Blue Shield, 205 Fed. App. 652, 654 (10th Cir. 2006) (unpublished);
Geddes v. United Staffing Alliance Employee Medical Plan, 469 F.3d 919, 927-28 (10th

15
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541 F.3d at 1011 (noting, in a case involving an administrator with an inherent dual role |

. conﬂict of interest, that the court was left to its “own analytic devices” in assessing the.

adnnmstrator s reasonableness in hghts of its conflict, in part, because “the record

reveal{ed] httle about [the admmlstrator s] clarms assessment process”) And dlstrrct

‘courts wrthrn our 01rcu1t have recogmzed that “lumted dlscovery for the purpose of

detenmmng the scope of a conﬂtct of mterest” inay be appropnate Paul v. Hartford L1fe

and Acmdent Ins Co No 08 cv-00890 2008 WL2945607 *2 (D Colo. July 28 2008)

’ (unreported) (compllmCI cases and Concludmg that whrle it would not be proper to allow R

Plamtrff to conduct dlscovery dn ected to the factual ments of his cla1m th1s Court w1ll

| permit hmrted d1scovery related to the alleged confllct of i mterest in th1s case and to the |

poheres and procedures used by [the admnustrator] to make its decrsron”) see also e g :

En 'Kohut 2008 WL 5746163 *lO *13 (1nterpretmg Tenth Clrcurt law to permlt dlscovery

- related to the senousness of a confhct of mterest)

More to the pomt the Supreme Court s dec1sron in Glenn contemplates the

poss1b1hty of extra—record drscovery related to a dual role confhet of interest. ln Glenn,

the Supreme Court explamed thata confllct of mterest wetghs more heavily agamst an

3 admmlstrator where it has a hlstory of b1ased clarms admlmstratmn 128 S.Ct. at 235 l

As an example of th.lS srcuatron Glenn cited to a law rev1ew artwle by John Langbem that

Cir. 2006); DeGrado v. Jefferson Pilot Financial Insurance Co., 451 F.3d 1161, 1166,
1169 (10th Cir. 2006); Roach v. Prudential Life Insurance Brokerage, 62 Fed. App. 294,
298-99 (10th Cir. 2003) (unpublished); Kaus v. Standard Insurance Co., 162 F.3d 1173,
1998 WL 778055, *2-*4 (10th Cir. 1998) (unpublished), are also not determinative of the
issue of when discovery related to a conflict of interest is appropriate. :

16



detaﬂed thc Iustory of one company’s brased admlmstratron of claims. See id. (citing

John H. Langbem Trust Law as Regulatorv Law: The Unum/Provrdent Scandal and

Judicial Revrewof Benefit Denials Under ERI_SAE 101 Nw.‘U. L. Rev. 1315, 1317-21

(200‘7). That article details how various investigations and lawsuits unrelated to benefit -

denial c}einrs (e.g., 'Wrongful tenriination ciaims' by forlner'emplt)yees) revealed that an

| insurer pressured 1ts employees and physmrans to deny clanns wrthout proper analysrs yet
1nstructed them to use language that a court would ﬁnd adequate to support the demal
Langbem up_r 101 Nw U. L. Rev. at 13 17 21 Thrs type of pressure was most

' apparent in cases.of “subj ectrve 111nesses that d1d not show up on x-rays MRIs, and

other objectwe medlcal tests (_g_ mental 111ness chromc pam m1gra1nes or even

“Parkmsons”) Id at 13 19 (quotatlon ormtted) Although the Supreme Court d1d not

explrcltly state that the drstnct court could consrder extra record 1nater1als or that a
clarmant could drscover extra-reeord metenals 1t. must hare‘corlternplated that, at Ieast.ln -'
some ceses dlscovery gﬁd corrslderatlon of e)rtre-record rrratenals may be necessery aﬁd
approprrate as an admlmstratlve record rs rrot hkely to corrtern rhe detaﬂs of a hlstory of

b1ased adrmmstratlon of clanns as drscussed in Langbem s artlcle See Denmark v.

Lrberty ere Assul ance Co. of Boston 566 F 3d 1 10 (Ist Crr 2009) (“The maJorrty

opinion in Glenn falrly_ can be read as contemplatmg some dlscovery on the issue of o

whether a structural conflict has _mbrphed into an actual conflict.”) (dicta); see also id. at

11 (Lipez 1, concurring) (agreeing with majority that Glenn contemplates discovery

- related to a dual role conﬂrct of mterest but cnncrzmg the majonty for reachrnGr that

questlon unnecessanly and taking an unneoessanly lnmted view on the avaﬂabrhty of

M_Q_ase: 09-2028 Document: 0101849175_7 Date Filed: 09/08/2010 Page:17
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dlscovery), Johnson v. Conn Gen. Life Ins. Co., 324 Fed. App. 459, 466-67 (6th C1r

2009) (unpubhshed) (mdlcatlng that Glenn 1s consrstent with the Slxth C1rcu1t s pnor

case law that permits dlscovery related to a dual role conﬂlct of i mterest and procedural

1rregulantres) W1lcox v. Wells Fargo & Co. Lon0 Te1 m stabxhtv Plan, 287 Fed. App.

602, 603- 04 (9th Clr 2008) (unpublrshed) (explammg that Gleml permits “consrderatlon. ‘.
of evrdence outsrde of the admlmstratlve record to detenmne the appropnate welght to
accord the centlrct of 1nterest factor”) ' | |
F or the reasorrs we have dlscussed abmv/’e therr vbvs.re CCHclude tllat our case law
' prolr1b1ts courts from cons1dermg materials cut31de the adrnrmstratlve record where the
' extra~record 1nater1als sought to be mtroduced relate toa clalmant s ehglbrhty for "
benefits. See Sandoval 967 F, 3d at 380 Our cases and the Supreme Court S dec1s1on in
Glenn however contemplate that thls general restnctlon does not conclusrvely proh1b1t a
. dlstnct court from consrdenng extra—record matenals related to an admlmstrator s dual »
_ role confhct of mterest Thererore dlscovery related td the scope and tmpact of a dual
role conﬂlctof mterest may, at t1mes be appropnate and We now tum to elucrdatmg the
standard‘for addressmg dlsccvery requests related to a dual role corlfhct of i interest.
B Standard fox dlscovery related to a dual role confhct of mterest
Just as our cases have not clearly delmeated between supplementaﬁon of the
record with evidence of a claimant’s eligibility for beneﬁts and supplementatlon w1th
evidence of }t}he seriousness of a conflict of i_r_rterest, our cases have also failed to articulate
in plain terms the standard for discovery beyodd the admirristrative record relatedtoa

dual role conflict of interest of an ERISA plan administrator. The Supreme Court in

18
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Glenn counseled against special procedural and evidentiary rules in this context. 128
S.Ct. at 2351. ‘We take that counsel to apply also to discoyery rules, which in this case
will ‘then be gOverned. by .the‘ familiar standards of Federal RuleA of Civil Procedure 26(b).
A As stated breviouslf; in Glenn, the Suprelne‘Court held that}bthe district court
_Weighs a dual role 'conﬂict -as”o.ne factor in its abuse of discretionanelysis all.ocating it
. more or less weloht dependmg on 1ts senousness 128 S. Ct at 2350 Sl In reaching this .
' 'concluswn the Supreme Court rejeeted other approaches to handhng a dual role conﬂ1ct
~ such as shlftmg _to_ the admnustrator the burden of provmg 1ts decrsron was reasonable. -
See Holcomb 578 F3d at 1 1 .92‘§:93' (e;;piatining that m abrogated‘ our burden—shifting b
scheme). 'Glenn explerned that it ufas not “nece»ssary or desire‘t)le for courts to create

spemal burden—of proof rules or other speeral procedural or ev1dent1ary rules focused

| narrowly upon the evaluator/payor conﬂlct ” 128 S. Ct at 2351

| We take Glenn S admomtlon agamst specral rules to apply.beyond the partrcular

R 1ssue addressed in Glenn ‘We thrnk ‘1t also commands that we not create any specral rules | B
| " for dlscovery related to 5 dual role conﬂrct of interest. Instead we must apply Federal |
| Ru}e of Crvrl Procedure 26(b) to dlseovery requests seekmg mformatron related to a dual
- role conflict of i mterest Just as we would apply that rule to other dlseovery requests.

, Aithough Rule 26(b) w111 govem these (and other) dlscovery requests in ERISA
cases, we emphas1ze tha_t nelther a clarmant nor an administrator should be allowed to use
discovery to engage in unnecessarily broad discovery that slows the eff'rcient resolution
of an ERISA claim. In fnct, for the reasons that follow, discovery related to a conflict of

interest may often prove inappropriate.
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Rule 26(b) will not penmt unhm1ted dlscovery Rule 26(b)(1) permits dlscovery
only of “[r]elevant 1nformat10n and the dlscovery must “appear[] reasonably calculated
to lead to the dxscovery of adrmss1ble ev1dence Moreover, all discovery is limited by -
Rule 26(b)(2) Whlch protects agalnst lnter aha ‘overly burdensome discovery requests
| dlscovery of cumula‘uve materlals and overly costly dascoyery requests See Fed. R. Civ.
‘P 26. 2(13)(7)(0)(1) & (n) f. Hall 300 F. 3d at 1703 (explaimng that even in de novo " o
| revrew [c]umulauve or repetltlve evxdence - should not be admltted”) |
11; eiercrslng its dlscretiorr over d1scovery rnatters under Rule 26(b) drstrlct courts

B ,w1ll oﬁen need to account for several factors tbat w1ll mlhtate agamst broad drscovery

o ~ First, whrle a drstnct court must always bear in n:und that ERISA seeks a fair and .

_ ‘1nformed resolutmn of clauns ERISA also seeks to ensure a speedy, 1nexpensrve and :

| X efﬁcrent resolunon of those clarms See Jewell 508 F 3d at 1308 (notmg ERISA’S “goal el

R ’of prompt resoluuon of clanns by the ﬁducmry”) (quotatmn omltted) And while

: drscovery may, at t1mes be necessary to allow a clannant to ascertam and argue the -
: Asenousness of an adm}mstrator S confhct Rule 26(b) although broad has never been a
' hcense to engage in an unw1eldy burdensome and speculatwe fishing expedmon See

: Fed R C1V P. 26(b)& (b)(2) see also Clawford Elv Britton, 523 UsS. 574, 598 (1998)

' (“Rule 26 vests the tr1a1 Judge w1th broad dlscre'aon to tailor dlscovery narrowly ™). The
' party movmg to supplement the record or engage in extra—record discovery bears the
burden of showmg its propnety Cf Hall 300 F 3d at 1203 (explaining that, where
| d1str1ct court rev1ews an admuustrator s decmon de novo, “[t]he party seeking to

supplement the record bears the burden of establishing why the district court should
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exercise its discretion to admit particular evidence by showing how that evidence is o
necessary to the district court’s de novo review”).
Second in deterrnlmng whether a drscovery request is overly costly or

burdensome in hght of 1ts beneﬁts the dlSt}'lCt court w1ll need to consrder the necessrty of

drscovery Cf Hancock V. Metro ere Ins Co 590 F. 3d 1141, 1155 (lOth Cir. 2009)
(explamrng that a conﬂrct of mterest affects the outcome at the margrn When we Waver
between afﬁrmance and reversal”) F or example the beneﬁt of allowmg detailed

drscovery related to the admrmstrator s ﬁnan(;lal 1nterest in the claun will often be

outwerghed by its burdens and costs because the mherent dual role conflict makes that RIS |

. ﬁnanc1al Interest obv1ous or the substantrve evrdencc supportmg denral of a clarm isso
one-srded that the result would not change even g1v1ng full Werght to the alleged

) conﬂlct Slmllarly, a dlstrlct court may be able to evaluate the effeet of a confhct of
mterest on an admmrstrator by examrmng» the thoroughness ‘of the admrmstrator S revrew
~which can be evaluated based on the adrnrmstratrve record And Wrthout further |

l dJscovery, a drstnct court may allocate 51gn1ﬁcant Werght to a conﬂrct of interest where

the record reveals a lack of thoroughness

" To be clear, the administrator’s financial interest in the claim might be apparent and
discovery related to that interest will often be unwarranted. However, the extent to which
the administrator has insulated its decisionmaking process from its financial interest may
not be obvious. For example, discovery related to how an administrator structures its
compensation for the independent physicians that reviewed a plan participant’s claim
might be appropriate to determine if the administrator took steps to insulate the
independent reviewers from the administrator’s obvious financial interest.
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The above considerations are simply some factors a district court may include in
its calculus when addressmg a dlscovery request in an ERISA case. A drsmct court has
substantral dlscretlon in handhng drscovery requests under Rule 76(b) See Motley v.

Marathon 011 Co 71 F 3d 1547 1550 (lOth C1r 1995) (“Generally, control of drscovery

is entrusted to the sound drscretron of the trral courts[ ]”) (quotatron, alteratton omrtted)
o Although in exercrsmg that drscretron the dtstrlct court must bear m mind both the need

for a farr and mformed resolutron of the clalm and the need for a speedy, mexpensrve

and efﬁcrent resolutron of the claun we w111 not dlsturb a d1strtct court S exercrse of

’» d1scretlon unless 1t has abused that dlSCI‘CtIOﬂ See Rldenour V. Karser—HrlI Co., 397 F. 3d :
_925 938 (10th C1r 2005) (“We review dlscovery ruhngs for an abuse of d1scret10n ”)
C Resolunon of Ms Murphy s drscovery request

As stated prevrously, we revrew de novo whether the dxstnct court employed the

| ‘correct Iegal standard in resolvmg a dlscovery request See Nerber;zer 566 F. 3d at 1189 |

And rf 1t has employed the correct legal standard we revrew 1ts exercise of drscretron for

an abuse of drscretron See erenour 397 F 3d at 938

Here we do not thmk the maglstrate Judge resolved Ms Murphy s d1s.covery. |

- rcquest under the correct legal standard The maglstrate Judge began his analysrs by
“acknowledging that | [d]ts,covery may be permltted n ERISA cases to ascertam whethera
conflict of interest exists..” (Aplt. App vv,l at 85..)_}}But:aft‘er some discussion that
discovery majt be permitted in some circumstances,vthe ntagistrate judge concluded that
because MetLife‘ ‘conceded it served as .b.oth the adrnintstrator and insur_er of the Plan, its
conflict of interest was “now ‘apparent’ [and] further dis‘covery into the. conflict [was] not |

2



»Case: 09-2028 Document: 01018491757  Date Filed: 09/08/2010 Page: 23

required.” (Id. at 87.) He appears to have read our admittedly unclear case law as
prohibiting any discovery related to the seriousness of an inherent dual role conflict of

interest or efforts to mitigate any conﬂict_ of interest. The magistrate judge’s conCluSion, 3

~ however, ’p_aint_s' with t00 broad a brush. Ms. Murphy might be able to argue that
| disoovery, appropriately eircuinscribed is appropﬁate to aliow 'her to determine and’

' present ev:dence on, the seuousness of the mherent conﬂlct and the hkehhood that it

Jeopardxzed MetL1fe S demsmnmakmg proeess in her case Therefore we thmk it 1s
appropnate to vacate the chstnct court’s demal of Ms Murphy s request for d1scovery s0 - )
that 1t may recon31der that request in ki ght thJs op1n10n
II. The demal of Ms Murphy s claun |

Because we have vacated the d1stnct court’s order deﬁymg Ms Murphy s

) d1scovery request we need not resolve Ms Murphy 5 argument that the mag1strate Judge :

erred in upholdmg MetLife’s demal of her clalm for long—tenn dlsablhty beneﬁts

| ‘ Instead we vacate the macrlstrate Judge s order grantmg summary Judgment m favor of .

8 Of COurse, MetLife will have an opportumty to respond w1th 1ts own evzdence that the

- conflict did not jeopardize its decxslonmakmg process.

? The magistrate Judge was understandably concerned by the breadth of Ms. Murphy’s
discovery request, which sought extensive evidence of how the administrator and
independent physicians had resolved other cases. (Aplt. App. v.1 at 82-83.) We-
appreciate the magistrate judge’s concern that this discovery could create a morass of
secondary and remote arguments going to which other cases are comparable and relevant
to showing prejudice or bias in this case. The utility of such expansive discovery is likely
in all but the most unusual cases to be outweighed by the burdensomeness and costs
involved. In any event, the balancing of these concerns will be vested 1n the sound
discretion of the magistrate judge upon remand. :
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MetLife and the Plan because the magistrate judgé’s resolution of the discovery issue -
may affect its analysis of the merits.

CONCLUSION

B For the f_oregbing reasons, we VACATE the district court"é orders denying Ms. x

Murphy’s discovery request and granting summary judgment in favor of MetLife and the

~ Plan. We REMAND for further proceedings _c_ohsistent with this :op'ini_on.
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