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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JOE RENE GARCIA,

Plaintiff,

VS. CIVIL ACTION NO. H-07-851

BEST BUY STORES L.Pet al,

[ SR R W W I W I W W

Defendants.

OPINION & ORDER

Despite the efforts of the Court and the part@esl the relatively uncomplicated
nature of the facts, this case, brought under timpl&yee Retirement Income Security Act of
1974 (“ERISA”), 29 U.S.C 88. 1001 et seq., is acpaural mess. The case was originally
brought by Joe Garcia (“Garcia”) against his emeptoyest Buy Stores, L.P, and the
Occupational Benefits Plan for the Texas Employee8est Buy Stores, L.P., (referred to
collectively as “Best Buy”) and against ESIS, Jrtbe benefit plan’s administrator, for denial of
coverage under the benefit plan.

On May 12, 2008 the parties, recognizing thattwould not be entitled to a
jury trial, and not wanting to engage in a bendhl,tjointly asked the Court to establish a
schedule to allow them to “present the merits &f thaim on written submission.” Doc. 24 at 2.
The parties agreed that “the facts to be consideyetthe Court are generally confined to those
developed during the administrative review of tlemdficiary’s claim.” Id. The parties even
agreed that there was some confusion about whatingerts would be included in the
administrative record, and they agreed to agrébdaontents of that record by a specific date,

June 12, 2008Id.
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The parties agreed that by July 1, 2008, theyldveach submit “their opening
brief, to be limited to forty (40) pages excludiexhibits, double spacedid.

Responses to the briefs submitted were agrebd tiwe on July 21, 2008. These
responses would “address issues raised in theeBaspening brief, to be limited to twenty (20)
pages, excluding exhibits, double spaddd.

Finally, the parties agreed to set a “Bench T(iinecessary)” for August 1,
2008.l1d. The parties also agreed that they believed aiB&nal would be unnecessary, and the
scheduled date merely “would accommodate brief argument by the parties to assist the
Court, if desired by the Court, to hear argumenthenissues submitted by summary judgment or
other dispositive motion.Id., at 2-3 The parties also expressed their sentirthat “This
modified Scheduling Order will, however, permit thederly presentation of this matter to the
Court upon resolution of any remaining issueshmadequacy of the administrative recorded
[sic] required for the Court’s consideration. tflpthat had been possible.

Eventually the deadline for the initial briefs svae-set for July 3, 2008.
Defendants filed their briefs on that day (Docs.a#l 35). Plaintiff, however, did not file a
brief that day, but on July 4, 2008, filed his Mutifor Summary Judgment (Doc 36). His “trial
brief,” which contained essentially the same argusi@s his motion for summary judgment,
was filed on July 7, 2008. (Doc. 38). On July 2208 Plaintiff filed his response to Best Buy's
opening brief. On the same day he dismissed B8tSas a defendant (Doc. 40, 42). On July
23, 2008 Best Buy filed its response to Plaintiéifgening brief (43).

The Court, in the vain hope of bringing clarity the case informally asked the
parties to agree to deadlines on the filing of i for summary judgment. On February 5,

2009 the parties responded with an Agreed Notidglation for Summary Judgment Deadlines
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(Doc 44). In that document the parties agreed sohadule for the Plaintiff to file an amended
Motion for Summary Judgment as well as deadlinesdsponses and replies. On February 9,
2009 the Court issued an Order to carry out threedy schedule, in which the Court declared
moot, all dispositive motions and pleadings fileddve the Order.

Plaintiff fled a Supplemental Motion for Summalydgment on February 24,
2009. In this Motion he “resubmits his previoufilgd motion together with its exhibits and
authority, and by way of supplementation, subnfits supplement to his Motion for Summary
Judgment.” Best Buy responded on March 16, 2008c(B®7), and Plaintiff replied to the
response on March 24, 2009 (48)

l. Background & Relevant Facts.

Garcia alleges that when his employer Best Buwiede him medical and
disability benefits under an employer-funded pldmis trejection constituted an abuse of
discretion under ERISA.

A. Notice Requirements of Best Buy’s ERISA Plan.

The applicable version of Best Buy’'s employer-futh@éan became effective
October 1, 2002 and is named the Occupational Berfefan for the Texas Employees of Best
Buy Co., Inc. (“the Plan”). Doc. 23-2 at 74The Plan provides disability, death and medical
benefits to Texas employees of Best Buy injured@tk. Id. The Plan is governed by ERISA.
29 USC 88100kt seq The Plan grants the “Claims Administrator or Quittee discretionary
and final authority to interpret and implement ghevisions of the Plan . . .” .Doc 23-3 at 107.

The Claims Administrator at the time of Garcia’giny was a third party, ESIS. 23-5 at 175.

! The Administrative Record can be found in Docun®twhich is filed in five parts, and Document 27.
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The Plan sets forth a 24 hour reporting requirgrfee work-related injuries,
stating:
4.1 Reporting. The Participant must report evecydent or fact that the
Participant believes results, or might reasonablgxpected to result, in an injury
in accordance with the following requirements:
(a) Notice of Injury: The Participant must provide varbotice to his or
her Manager then on duty immediately after beifgred at work, no
matter how minor the Injury appears to be. Fourpdue to an
Accident, verbal notice must be provided withintiurs of the time
of the Injury . . . No benefits will be payable @ndhe Plan if notice is
not provided as required above, unless the ClaidmiAistrator
determines that good cause exists for failure\te gotice in a timely
manner.
Doc. 23-3 at 101-102 (Article 1, Section 4.1 of Eian).
The Plan further defines “Injury,” stating:
1.24(a) Date of Injury . . . For all purposesiud Plan, the date of Injury
shall be either (i) the date of the Accident raaglin the Injury, or (ii) the date
that the damage or harm, or symptoms thereof, first&known to (or should
have been known to) the Participant or diagnoseanfpproved Physician as
Cumulative Trauma.
Doc. 23-3 at 85.
B. Garcia’s Reporting of His Injury.
Garcia was store manager of a Best Buy storeoustbn, Texas. Doc. 23 at 11.
His responsibilities included managing the storesrseeing personnel, controlling inventory, as
well as human resource issues such as hiring peesand overseeing store merchandisiid).
Garcia’'s job duties entailed numerous physical vas, including lifting and moving
appliances, such as washers, dryers, televisiotss stereo equipment and other Best Buy
inventory. Id.

On or about July 16, 2004, Garcia used a two-Vehee load a dishwasher for a

store-to-store delivery. Doc. 23 at 11. Accordiogsarcia’s affidavit,
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While loading the dishwasher, | felt a pull in mgdk but did not

initially feel pain. | was very consumed with ngsponsibilities as

a store manager and did not recognize that | had bgured, so |

continued working. Over the next two weeks, mynpacreased . .

. By August 2nd, | was concerned because my baok aad

related problems had not gone away but had inadease

telephoned [Human Resources] and . . . filled ounhaident report

on August 4, 2004.”

Although Garcia stated on his incident repoat tie dated his injury as of July
16, 2004, he qualified this by stating: “it is vetyficult for me to pinpoint the time of my injury
exactly because | was continuously exerting mysek store manager from July 16th and for the
next two weeks. By repeatedly performing my jobiek) which included . . . lifting
merchandise . . . [l] aggravated my back probleni3ct. 23-5 at 168.

Garcia stated on his employee incident reporickvhe filled out on August 4,
2004, that he reported the incident on August 3420id. Garcia’s filling out the incident
report initiated a response from Best Buy's plamistrator, ESIS. Id. at 175. ESIS
conducted a recorded phone conversation with Ganti&eptember 1, 2004ld. at 176-200.
The ESIS representative asked Garcia to date fheyiand Garcia responded he was not sure
“cause it's been hurting for a while and um | tigbtiit was just ah | guess ah pulled muscle.”
Id.at 182. Garcia did many store deliveries and rebe¥ed he had done one on July 16, 2004,
which is why he had picked that date in his incideport. Id.
C. Garcia’s Treatment.

Garcia suffered from a herniated disc. Doc. 238at He sought medical
treatment for the first time on August 2, 2004 frbm Isabel Martinez, who prescribed him pain

medication. Id. at 13-20. Garcia also sought treatment from Casddn Chahadeh, who gave

Garcia epidural injections on September 1, and842 Id. at 21-30. Lastly, Garcia sought help
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from a chiropractor, Todd Bear (“Bear”) on Septemd@, 2004.1d. at 31-67. Garcia indicated
to Bear that he injured himself on July 26, 20ifting a dryer. Id. at 33.
D. ESIS’ Denial of Benefits.

On September 14, 2004, ESIS sent Garcia an “Ad\iegefits Determination”
letter. Doc. 23-5 at 163-66. In this letter, ES&tformed Garcia that it was denying his request
for disability and medical benefits because he ‘taied to notify [your] manager of [your]
occupational injury within 24 hours of the incidérds required by Article 1, Section 4.1 of the
Plan. Id. Specifically, Garcia had dated his injury asloly 16, 2004, but only “made a report”
of it on August 18, 2004, “when you told John Rey@BlRM that you were having persistent
pain in your low back arealdl.

Garcia had the right to appeal his adverse berddtermination to the
Occupational Benefits Steering Committee (“Stee@mnmittee”) of the Plan. Doc. 23-5 at
165. Garcia presented his appeal to the Steeromgn@ittee. Docs. 23 and 27. Garcia raised
three arguments on appeal: 1) that the Plan lamgaago when to report was ambiguous and
should be construed in his favor; 2) Departmentabor regulations prohibited such a brief
notice requirement; and 3) a claim for disabilitgnkfits could not be precluded by notice
requirements without a demonstration of actualyatieg by Best Buy. Doc 23 at 1-7. On May
25, 2005, the Steering Committee denied his apfeeakinstate his medical and disability
benefits under the Plan. Doc. 27 at 23-24. wa&page letter, the Steering Committee gave as
its reason the same reporting requirement of Axtit] Section 4.1 of the Plan, as well as
Garcia’s affidavit dating his injury as of July 18004, and filling out an incident report as of
August 4, 2004.1d. The Steering Committee denial did not addregsodrGarcia’s three legal

arguments on appeald.
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Il. Summary Judgment Standard

A party moving for summary judgment must inforne tcourt of the basis for the
motion and identify those portions of the pleadjmdgpositions, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as
to any material fact and that the moving partynstied to judgment as a matter of law. Fed. R.
Civ. P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 325 (1986hkjart v. Hairston 343 F.3d
762, 764 (5th Cir. 2003). The substantive law gowgy the suit identifies the essential elements
of the claims at issue and, therefore, indicateghvifacts are material Andersonv. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The initial burdensfain the movant to identify areas
essential to the nonmovant's claim in which theran “absence of a genuine issue of material
fact.” Lincoln Gen. Ins. Co. v. Reynd01 F.3d 347, 349 (5th Cir. 2005). If the movipayty
fails to meet its initial burden, the motion mus @enied, regardless of the adequacy of any
response.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

Once the movant meets its burden, however, the neant must direct the
court’s attention to evidence in the record suiitito establish that there is a genuine issue of
material fact for trial. Celotex 477 U.S. at 323-24. The non-moving party “mistmore than
simply show that there is some metaphysical doslibdahe material factsMatsushita Electric
Indust. Co., Ltd. v. Zenith Radio Car@g75 U.S. 574, 586 (1986) (citing.S. v. Diebold, Inc.,
369 U.S. 654, 655 (1962)). Instead, the non-moypiaugy must produce evidence upon which a
jury could reasonably base a verdict in its favAnderson477 U.S. at 24&ee also DIRECTV
Inc. v. Robson420 F.3d 532, 536 (5th Cir. 2005). To do se, nbnmovant must “go beyond

the pleadings and by [its] own affidavits or by dspions, answers to interrogatories and
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admissions on file, designate specific facts thatsthere is a genuine issue for triaWebb v.
Cardiothoracic Surgery Assoc. of North Texas, P.A39 F.3d 532, 536 (5th Cir.1998).
Unsubstantiated and subjective beliefs and conglualbegations and opinions of fact are not
competent summary judgment evidenc#lorris v. Covan World Wide Moving, Ind44 F.3d
377, 380 (5th Cir. 1998)Grimes v. Texas Dept. of Mental Health and MeR@iardation 102
F.3d 137, 139-40 (5th Cir. 1996porsyth v. Barr 19 F.3d 1527, 1533 (5th Cir. 1994krt.
denied 513 U.S. 871 (1994)Topalian v. Ehrman954 F.2d 1125, 1131 (5th Cir. 1992§rt.
denied 506 U.S. 825 (1992). Nor are pleadings summaadgment evidenceWallace v. Tex.
Tech Univ, 80 F.3d 1042, 1046 (5th Cir. 1996) (citibdtle, 37 F.3d at1075). The non-movant
cannot discharge his burden by offering vague atlegs and legal conclusionsSalas v.
Carpenter 980 F.2d 299, 305 (5th Cir. 1992)yjjan v. National Wildlife Fed')n497 U.S. 871,
889 (1990). Nor is the court required by Rule &8ift through the record in search of evidence
to support a party's opposition to summary judgmieagas v. Tennessee Gas Pipeline €86
F.3d 455, 458 (5th Cir. 1998) (citirRkotak v. Tenneco Resimgc., 953 F.2d 909, 915-16 & n.7
(5th Cir. 1992)).

Nevertheless, all reasonable inferences mustderdin favor of the non-moving
party. Matsushita 475 U.S. at 587-88see also Reaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C0.336 F.3d 410, 412 (5th Cir. 2003). Furthermdtne,party opposing a motion for
summary judgment does not need to present additesidence, but may identify genuine issues
of fact extant in the summary judgment evidencedpeced by the moving partylsquith v.
Middle South Utilities, In¢.847 F.2d 186, 198-200 (5th Cir. 1988). The nanamg party may
also identify evidentiary documents already intbeord that establish specific facts showing the

existence of a genuine issueavespere v. Niagara Mach. & Tool Works, |n@10 F.2d 167,
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178 (5th Cir. 1990). In reviewing evidence favdealbo the party opposing a motion for
summary judgment, a court should be more leniengliowing evidence that is admissible,
though it may not be in admissible forngee Lodge Hall Music, Inc. v. Waco Wrangler Club,
Inc.,831 F.2d 77, 80 (5th Cir. 1988).
II. Discussion
A. Abuse of Discretion Standard Under ERISA

Where a benefit plan grants the plan administratiscretion to construe the
plan’s terms or make eligibility determinationsudas apply an abuse of discretion standard of
review and analyze whether the plan administrattedaarbitrarily or capriciouslyGosselinkv.
American Tel. & Tel. In¢.272 F.3d 722, 726 (5th Cir. 2001). The FifthaQit employs a two-
part test, articulated iWwildbur v. ARCO Chemical Co974 F.2d 631, 637-38 (5th Cir. 1992),
when analyzing a plan administrator’s interpretatid a benefit plai. Rigby v. Bayer Corp.
933 F. Supp. 628, 632 n.2 (E.D.Tex. 1996) (citatiomitted). However, when a case does not
turn on “sophisticated plan interpretation issuéisis test does not applid. “The only standard
in reviewing a factual determination is abuse stktion.” Id.

Judicial review of an administrator’s decision Isnited to determining whether
there is substantial evidence in the record to srgthe administrator’s] decision that in-patient

ca[rle was medically unnecessary or whether itsisaf to pay the submitted claims was

2 Under the two-pronged, six-pawildbur test, the Court must first determine the legaltyrect
interpretation of the plan.Gosselink 272 F.3d at 726 (citingVildbur, 974 F.2d at 637-38). To make this
determination, the court must consider: (1) whetheradministrator has given the plan a uniformstauttion; (2)
whether the interpretation is consistent with a faading of the plan; and (3) any unanticipatestcoesulting from
different interpretations of the plamd. (citing Wildbur, 974 F.2d at 637-38).

If the court determines that the plan administratorterpretation of the plan is legally incorrettien the
court must decide whether the plan administratbesision was an abuse of discretiddosselink272 F.3d at 726.
These three factors are important in the Court'alyais: (1) the internal consistency of the plardemthe
administrator’s interpretation; (2) any relevangukations formulated by the appropriate administeaggencies;
and (3) the factual background of the determinagiod any inferences of bad faittd. (citingWildbur, 974 F.2d at
638).
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arbitrary.” Bellaire Gen. Hosp. v. Blue Cross Blue Shield ofhi97 F.3d 822, 828 (5th Cir.
1996) (citingDuhon v. Texaco, Incl5 F.3d 1302, 1306 (5th Cir.1994)). “A decisismarbitrary
when made ‘without a rational connection betweenkihown facts and the decision or between
the found facts and the evidencel’ain v. UNUM Life Ins. Co. of Am279 F.3d 337, 342 (5th
Cir. 1996) (quotingBellaire Gen. Hosp.97 F.3d at 828). The administrator’'s denial enéfits
must be “based on evidence, even if disputabld, dlearly supports the basis for its denial.”
Lain, 279 F.3d at 342 (quotingega v. Nat'l Life Ins. Servs., Ind.88 F.3d at 287, 299 (5th Cir.
1999)).

“The law requires only that substantial evidencepsut a plan fiduciary's
decisions, including those to deny or to terminateefits.” Ellis v. Liberty Life Assur. Co. of
Boston 394 F.3d 262, 273 (5th Cir. 2004) (citiMeditrust Fin. Servs. Corp. v. Sterling Chem.,
Inc.,, 168 F.3d 211, 215 (5th Cir. 1999)). “Substarghabence is more than a scintilla, less than
a preponderance, and is such relevant evidenceessanable mind might accept as adequate to
support a conclusion.’Deters v. Secretary of Health Educ. And Welfai& F.2d 1181, 1185
(5th Cir. 1986) (citingRichardson v. Peralegl02 U.S. 389, 401 (1971)).

B. Conflict of Interest.

Garcia argues that Best Buy has a conflict of @edebecause any payment of
benefits under the Plan would come directly fronstB8uy’s own assets, and, therefore, he is
entitled to more deferential review by this Coufto support this argument, Garcia looks to the
Supreme Court’s recent decisionhfetro. Life Ins. Co. v. Glenrl28 S. Ct. 2343 (2008). The
Court in Glenn reaffirmed the principle that such conflicts ofearest should be one of many
factors a reviewing court should take into consatlen. Id. at 2350. A conflict of interest is not

eliminated just because the employer has selectibarch party to act as administrator of the
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ERISA plan. Id. at 2349-50. Conflict of interest is ‘thrown intbe mix,” and may grow in
importance in conjunction with other factors sushpeocedural unreasonableness, or be reduced,
sometimes to a vanishing point, by other factotghsas walling off evaluators from those
concerned with firm financesld. at 2351. The deferential standard of reviewjvdd from
trust law, as adopted iRkirestone Tire & Rubber Co.v. Bruck89 U.S. 101, 115 (1989),
continues to be applied to the discretionary denisnaking of a conflicted plan administrator,
but also requires the reviewing judge to take atoount the conflict when determining whether
the plan administrator has either substantive ocguturally abused his discretioid. at 2350.
Glenndoes not create “special burden-of-proof rulesptber special procedural or evidentiary
rules, focused narrowly upon the evaluator/payorflezt.” Id. at 2351.  RatheGlenntakes
Firestoneat its word, i.e. “[T]he word ‘factor’ implies..that when judges review the lawfulness
of benefit denials, they will often take accountsaiveral different considerations of which a
conflict of interest is one.”ld. Glennpoints out that a “conflict of interest at issue.should
prove more important . . .where circumstances sstggehigher likelihood that it affected the
benefits decision, including, but not limited tases where an insurance company administrator
has a history of biased claims administratiotu”
C. Abuse of Discretion

In reviewing Best Buy’s denial of benefits forusle of discretion the Court is
mindful of the Fifth Circuit’'s holding ilMacLachlan v. ExxonMobil Corp350 F.3d 472, 478
(5th Cir. 2003), "Our review of the administrasodecision need not be particularly complex or
technical; it need only assure that the adminstitlecision fall somewhere on a continuum of
reasonableness--even if on the low end.” Unldemran, Garcia had to report his injury within

24 hours of when he became aware or should hawen®aware of the harm resulting from the
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injury, no matter how minor the injury. Garcia temds that he reported his injury on time
because he only became aware of the ‘harm’ as gustu2, 2004, they day before he orally
reported the injury to Best Buy. Best Buy did fiotl this claim credible because Garcia’s own
affidavit dates the injury as of July 16, 2004. rtRarmore both in his affidavit and in his
recorded phone conversation with ESIS, Garcia destibeing in increasing pain since July 16,
2004. The Plan employed broad comprehensive lgyggua setting forth a strict 24 hour
reporting requirement. Best Buy's denial was withhe continuum of reasonableness,
MacLachlan 350 F.3d at 478, because it took account of @a&rown statements that his injury
and the symptoms he felt as a result of that inaggan two weeks prior to his reporting the
incident. Furthermore, following the Supreme Cwiuguidance inGlenn the Court does not
find that Best Buy’s conflict of interest would @ltthe outcome of this review.

Garcia also argues that he should have enjoyadra lax reporting requirement
that applied under the Plan to “cumulative traums’opposed to injury resulting from accident.
The only support of for this is Garcia’s own asserin his affidavit that repeated physical tasks
he undertook as part of his job as store managktdecumulative trauma. This is directly
contradicted, however, by his own incident repoatirdy his injury to a specific incident.
Furthermore, to qualify for the more lax reportireguirement under the Plan, Garcia would
have had to provide a medical diagnosis establisbimulative trauma, which he failed to do.
Doc. 23-3 at 101. Garcia did not present any suibisl evidence of cumulative trauma either to
Best Buy in his claim or on appeal. Thus, his argat as to cumulative trauma fails.

D. Breach of Fiduciary Duty and Failure to Providea Full and Fair Review
Garcia asks the Court to overturn Best Buy’'s deaf benefits based upon his

argument that the Occupational Benefits Steeringn@iitee (Steering Committee), which heard
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the appeal from the Plan’s denial of benefits,abhed its fiduciary duty and failed to provide a
full and fair review (pursuant to 29 U.S.C. § 1138hen it considered only the notice issue and
failed to address the three issues Garcia raisegppeal. Doc 46 at 3. In the Supplement to
Motion for Summary Judgment Plaintiff argues the Steering Committee “must consider all
pertinent information reasonably available to itlining conflicting facts or opinions. It must
demonstrate that it has considered all of the emiddfrom both sides and explain why it has
chosen its particular position in denying the cldihd. For this statement Plaintiff relies upon
two opinions from the Southern District of New YorKejaj v. Building Service 32B-J Health
Fund 2004 WL 414834 *8 (S.D.N.Y an@onnell v. The Guardian Life Ins. Co. of America
Severance Plan2003 WL 21459563 *3 (S.D.N.Y.) Neither of thespimons presented the
circumstances of the instant cas€ejaj was concerned with conflicting evidence of medical
conditions, not with legal and interpretive argumsemaised for the first time on appe&onnell
was decided on a motion to dismiss the lawsuit dginbwafter appellate severance committee
failed to respond to the plaintiff's request tha Henial of benefits be reviewedl.In the case
under consideration, the Steering Committee didfaibto explain the basis of its decision; it
simply did not address the ancillary issues raisethe Plaintiff for the first time on appeal.
The Court will address in turn each of theuéss presented by Plaintiff to the
Steering Committee in his appeal.
1. Report of Injury Was Timely

In the April 13, 2005 appeal to the Steering Cortemitfrom the denial of his claim,

Plaintiff first argued that he had reported hisirgjwithin 24 hours of realizing he had sustained

harm to his body. He argues that he reportednfusyi to Best Buy’'s District Human Resources

® Plaintiff also citeBlack & Decker Disability Plan v. Norb38 U.S. 822, 833-834 (2003), but the suppdetnitls
to Plaintiff’s argument isli minimusat best.

13/19



Case 4:07-cv-00851 Document49  Filed in TXSD on 09/10/2009 Page 14 of 19

manager, John Reyes on August 2, 2004, and “althflug] experienced a pull in his back on
July 16, 2004, he did not realize he had sustami@hrm’ as that term is used in Article I, Sec.
1.24 of the Plan. . . .” Doc 23, at 2. With fugtlguotes from his affidavit and the Plan, Plaintif
argues to the Steering Committee that his notice tivaely because he should be allowed to
report his injury within 24 hours of realizing thaé had sustained harm to his body. If his
interpretation of the Plan’s notice requiremenha$ accepted by the Steering Committee, then,
he argues the language is ambiguous, that is, tilslee to more than one reasonable
interpretation, and the rule obntra proferentungyoverns?

The Fifth Circuit held inNegner v. Standard Insurance Compat®9 F.3d 814,
818 (8" Cir. 1997), “In construing ERISA plan provisionee interpret the contract language ‘in
an ordinary and popular sense as would a persa@avaerhge intelligence and experience,’” such
that the language is given its generally acceptedmmg if there is one.’Quoting Todd v. AIG
Insur. Ca, 47 F3d 1448, 1451 n.1 (internal quotation ordjtte“Only if the plan terms remain
ambiguous after applying ordinary principles of traat interpretation are we compelled to
apply the rule ofcontra proferentumand construe the terms strictly in favor of theuired.”
Wegner 129 F3d at 818. Plaintiff argues that Articl&gc. 1.24(a) of the Plan, in its provision,
“Date of Injury,” states that it may be (ii) thetdahe damage or harm, or symptoms thereof,
were first known to (or should have been knownth® Participant. . . .” Doc. 23 at 3. The
actual language of the Plan does not use the woialy,” but states, “For all purposes of this
Plan, the date of Injury shall be either (i) theéedaf the Accident resulting in the Injury, or (ii)
the date that the damage or harm, or symptomsaheavere first known to (or should have been

known to) the Participant or diagnosed by an ApptbRhysician as Cumulative Trauma.” Doc.

“ “/A]mbiguities n contracts are to be resolved agathe drafter.” Rhorer v. Rayethon Engineers@adstructors,
Inc., 181 F.3d 634, 640 (XCir. 1999)
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23-2 at 85. Plaintiff's argument in his appealtttiee use of the disjunctive in the provision
gives rise to an ambiguity, fails. There is no aulty in the provision. Both the Plan
Administrator, in applying the 24 hour notice ragunent to Plaintiff's claim, and the Steering
Committee’s affirmance of that application werereot interpretations of the Plan.
2. The 24 Hour Requirement Violates Department of LaboRegulations
Plaintiff's appeal next argued that the Plan’s regaent that the participant
notify a supervisor of “any injury no matter howgsit” within 24 hours violates Department of
Labor Regulation § 2650.503-1(a)(3) “because itulydnhibits or hampers the initiation or
processing of claims for benefits.” Doc. 23 atthe Plan’s language is
4.1 Reporting. The Participant must report evergident or fact that the
Participant believes results, or might reasonabklgxpected to result, in an injury
in accordance with the following requirements:
(&) Notice of Injury: The participant must progiderbal notice to his or her
Manager then on duty immediately after being irgue¢ work, no matter how
minor the Injury appears to be. For Injury duaitoAccident, verbal notice must
be provided within 24 hours of the time of the hyju
Doc 23-3 at 101.
The language of the Regulation relied upon @tesmmples such as the payment of
a fee to process a claim, denying a claim for rigilto acquire prior approval where prior
approval was impossible, or a situation where tla@mant was unconscious and in need of
immediate medical attention. These are much nsereus inhibitions to the initiation or
processing of claims for benefits than the 24rhmatice rule. Moreover, the Plan anticipates
situations in which the 24 hour notice rule coutgose such serious inhibitions to the initiation
or processing of claims. The Plan provides that ténefits will be payable under the Plan if

notice is not provided as required above, unlessCiaims Administrator determines that good

cause exists for failure to give notice in a timelgnner.” Id. Plaintiff cites no law, nor has the

15/19



Case 4:07-cv-00851 Document49  Filed in TXSD on 09/10/2009 Page 16 of 19

Court found any, that would warrant a holding thfla@ Plan’s 24 hour notice rule violates
Department of Labor Regulations.

3. The Notice Prejudice Rule

Plaintiff argued in his appeal to the SteeringrButtee that the 24 hour notice
rule should not be applied to his case because apphcation violates the Notice Prejudice
Rule, which should be applied to his claim for Hd#ae The Notice Prejudice Rule provides that
a claim may not be denied due to late notice urntlem® is a showing of actual prejudice caused
by the late reporting. The questions raised betfoeeCourt are 1) whether the Notice Prejudice
Rule applies to the Plan under the savings clati§R¢SA relating to insurance, and, if not, 2)
whether the Notice Prejudice Rule applies as aenaft federal common law. The questions
presented are pure questions of law as they dinaolve any review of factual determinations
by Best Buy as Plan Administrator. Questions of ia ERISA cases are reviewed undedea
novo standard by the district court. See, e®unbeam-Oster Co. Group Benefits Plan for
Salaried & Non-Bargaining Hourly Employees v. Whitest 102 F.3d 1368, 1373 (5th Cir.
1996) (Question whether ERISA plan language wasguohbs was pure question of law entitled
to de novareview).

Texas has adopted the Notice Prejudice Ruleanctmntext of insurance claims.
In PAJ, Inc. v. Hanover Ins. Ca243 S.W.3d 630, 636-637 (Tex. 2008), the Supr@wmert of
Texas stated, “[w]e hold that an insured's failtweimely notify its insurer of a claim or suit
does not defeat coverage if the insurer was nougiceed by the delay.” The prejudice
requirement is consistent with the general prirecipphat an immaterial breach does not deprive
the insurer of the benefit of the bargain and tbasnot relieve the insurer of the contractual

coverage obligation.’ld.
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The United States Supreme Court has held thati@é\Brejudice Rule regulating
insurance in California was not pre-empted by ERI&®&ause it fell under the savings clause.
UNUM Life Ins. Co. of Am. v. War®d26 U.S. 358, 373 (U.S. 1999). The saving clagse
514(b)(2)(A), 29 U.S.C. 8§ 1144(b)(2)(A) exemptsnfrpreemption “any law of any State which
regulates insurance.” Using a ‘common sense tdst,’Court inWard found that the Notice
Prejudice Rule regulated insurance and, thus, wtalldhotice of an ERISA claim where the
administrator of the plan failed to demonstrateialcprejudice.Ward, 526 U.S. at 373. Texas’s
Notice Prejudice Rule is not substantially diffeéréom California’s inWard Like California’s,
it can be said to regulate insurance becauseig)“‘@n integral part of the policy relationship
between the insurer and the insured,” and b) tleeisu‘aimed at” the insurance industrward,
526 U.S. at 374-375 (Where these two factors “sdgusatisfied,” notice prejudice rule
“regulates insurance.”). Thus, Texas’ Notice Riaja Rule also “regulates insurance” under the
savings clause, 8 514(b)(2)(A), and is applicabl&RISA-regulated plansWard 526 U.S. at
373; See alspDang v. Unum Life Ins. Co. of AmL75 F.3d 1186, 1192 (10th Cir. OkKla.
1999)(Holding that Oklahoma state law notice prajedule was not pre-empted by ERISA as it
fell within savings clause.)

There is, however, an important limitation. As @eurt noted inVard,

526 U.S. at 367, application of the savings claidses not extend to self-insured ERISA plans
because they are not deemed to involve insurgnaesurance.See alsdMetropolitan Life Ins.
Co. v. Massachuseitgl71 U.S. 724, 747 (U.S. 1985) (Distinction leawedf-insured plans
preempted whereas insurance-funded ERISA plang@ea to indirect regulation.) Thus, the
Notice Prejudice Rule will not be applicable bytwe of state law to ERISA plans that are self-

insured. Itis undisputed that Best Buy's plasaH-insured. Best Buy “currently pays the entire
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cost to provide . . . coverage under this Plan payk Plan benefits solely out of the general
assets of the Company.” Doc. 23 at 138. Althotlgh Plan can be altered to be funded by
insurance, Doc. 23 at 138, as it is not so curyesdl funded, any state law that regulated
insurance would not be applied to the Plan becausself-funded plan.

Plaintiff urges here that, as a matter of fedecathmon law the Notice Prejudice
Rule should be applied to all ERISA plans. The i€daclines to be innovative in this case and
will not create a federal common law to apply thetibe Prejudice Rule to self-funded ERISA
plans.

The Occupational Benefits Plan for the Texas Eyg#s of Best Buy Stores,
L.P., in denying Plaintiff's Claims did not abuge discretion in finding from the undisputed
evidence in the case that Plaintiff Joe Garcidéthto notify [his] manager of [his] occupational
injury within 24 hours of the incident.” Doc 23ab 164.

The Occupational Benefits Steering Committeewkach Plaintiff appealed the
Plan’s decision, gave Joe Garcia a full and farrew of the decision denying the claim. It did
not breach its fiduciary duty in not addressingttinee issues raised on appeal. Plaintiff did not
challenge the accuracy or reliability of the eviderthe Plan relied upon to deny Plaintiff
benefits. The Committee did not abuse its disgneitn affirming that denial. Accordingly, it is
hereby

ORDERED that Plaintiff's Motion for Summary Judgm (Docs. 36 and 46) is
hereby DENIED. It is further

ORDERED that before September 24, 2009 the gastiall present to the Court

any reason why a final judgment should NOT be ewlt@n this case.
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SIGNED at Houston, Texas, this 10th day of Septn009.

-

W!—/ﬁd&_‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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